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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Appeal No. 14/2015 

 

 

1. Sariful Islam 

2. Mafidul Islam…………………………….Accused/Appellants. 

-Vs- 

State of Assam………………………..………Respondent. 

 

For the Appellants   : Mr. Jayanta Kumar Brahma, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of hearing      : 24-05-18 

Date of judgment   : 06-06-18 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 22-01-15, passed by 

learned Asstt. Sessions Judge, Udalguri, in connection with Sessions 

case No. 103(U)/2014, convicting and sentencing the accused 

persons Sariful Islam and Mafidul Islam to undergo five years simple 

imprisonment each for the offence committed under section 366 IPC 

read with Section 34 IPC and to pay fine of Rs. 10,000/- each in 

default simple imprisonment for 30 days is under challenge in the 

present criminal appeal preferred by the accused persons as 

appellant. 
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2. The prosecution case in brief, is that on 14-04-14, at about 08:00 

am, accused Sariful Islam with the help of accused Mafidul Islam 

kidnapped the victim girl from the road by a Tata Magic Van bearing 

registration no. AS-27/C-1808. On their way the driver of the vehicle 

learning about the incident of kidnapping stopped the vehicle at 

Atarighat market and refused to drive the vehicle. At that time the 

victim raised hue and cry and the public who were present in the 

market detained the accused persons and handed over them to the 

police. In this connection the father of the victim girl Sri Dayal Nath, 

lodged an F.I.R. before the In-Charge Khagrabari, Out-Post. On the 

basis of F.I.R., Dimakuchi P.S. Case. No. 40/14 was registered. 

 

3. On the basis of the F.I.R., Dimakuchi, P.S. Case No. 40/14 under 

Section 366-A I.P.C, was registered and after completion of 

investigation police submitted charge sheet under section 366-A 

I.P.C, against the accused persons Sariful Islam and Mafidul Islam. 

 

4. Since the case is under Section 366 IPC is exclusively triable by the 

Court of Sessions, therefore, the learned CJM, Udalguri, committed 

the case to the Court of Sessions. Thereafter, Hon’ble Sessions 

Judge vide order dated 20-08-2014, transferred the case to the file 

of learned Asstt. Sessions Judge for disposal. 

 

5. Learned trial court upon perusal of materials on record having found 

sufficient grounds for presuming that accused had committed 

offence under Section 366-A/34 framed charges under Section 366-

A/34 and read over the ingredients of charges to the accused 

persons to which they pleaded not guilty and claimed to be tried. 
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6. During trial the prosecution examined 10 (ten) prosecution 

witnesses which were duly cross examined by the defence. 

 

7. Defence side also examined 2 (two) witnesses which were duly 

cross-examined by the prosecution side. 

 

8. Learned Asstt. Sessions Judge, Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 22-

01-15, having found the accused persons Sariful Islam and Mafidul 

Islam guilty convicted them and sentenced to undergo five years 

simple imprisonment each for the offence committed under section 

366 IPC read with Section 34 IPC and to pay fine of Rs. 10,000/- 

each in default simple imprisonment for 30 days. 

 

9. Learned counsel for the appellant has argued that learned trial court 

has committed grave error in by not considering the evidence 

beneficial to the accused/appellants. The evidence of the victim girl 

is not reliable. It appears from the evidence of the prosecution 

witnesses that the victim girl and accused persons had previous 

acquaintance and the victim girl is willing party and she was not 

kidnapped by the accused persons. Learned counsel also submitted 

that there is contradiction in the evidence adduced by the 

prosecution with regard to age of the victim. From the evidence of 

the father of the victim it is apparent that the victim is a major 

woman on the date of occurrence.  

 

10. On the other hand learned Addl. P.P. has submitted that prosecution 

has proved the case beyond all reasonable doubts.  

 

11. I have carefully gone through the evidences, oral as well as 

documentary, adduced by the prosecution. The victim girl who was 
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examined as PW2 had adduced evidence implicating the accused 

persons in alleged offence of kidnapping. In her evidence she had 

deposed that the incident took place on 14-05-2014, in the morning 

hours. On that day after informing her parents, she went to 

Dimakuchi and left for the bus stand. For going to Dimakuchi she 

had to walk about 1km to reach the bus stand.  At the bus stand the 

two accused persons tried to forcibly take her into a Tata magic 

vehicle. There were no passengers in the vehicle except the driver. 

The taller accused (Sariful Islam) had caught hold of her hand and 

forcibly took her in that vehicle as a result she went in a shock and 

immediately raised Hulla. Then the driver of Tata magic took the 

vehicle back to the bus stand. Seeing her condition, several persons 

had come to the spot and caught the accused persons. She did not 

remember who had brought her to home as she lost her sense. 

Ext.-2 is the statement of her before the Magistrate. Ext.-2(1) and 

Ext.-2(2) are her signatures. In her cross-examination she had 

stated that she had no acquaintance with the two accused persons 

from earlier times. She had denied the suggestion that she had 

developed a good relation with accused Sariful. Ext.-A (under 

objection) is one photograph which shows that she was standing 

behind Sariful. She was waiting for about 3 minutes at the 

Athorighat Chowk for going to Dimakuchi which is about 5 km away. 

Initially she was shocked at being forcibly picked up and made hue 

and cry after a few seconds. She denied the suggestion that she 

tried to run away with accused Sariful Islam and the accused did not 

forcibly tried to kidnap her. She also stated that when the Pakka 

Bridge was being constructed that time the two accused had come 

to her house on one or two occasion when required. She also 

mentioned that one of her friend had good relation with accused 

Sariful. She had denied the suggestion that she had good relation 

with accused persons. 
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12. The evidence of victim was corroborated by the driver of the vehicle 

when the victim was boarded by the accused persons. He is the 

material witness of the case. The driver Sri Jadumani Rajbangshi 

was examined as PW3. In his evidence PW3 had stated that the 

incident took place in the morning hours at about 8 am at 

Athorighat bus stand. He had a Tata Magic vehicle and he had 

brought it to the bus stand for taking passengers. The two accused 

persons alongwith one more person came to him and reserved his 

vehicle for initially going to Dimakuchi but after proceeding towards 

Dimakuchi for about 2/2.5 kms, the taller accused Sariful Islam 

asked him to stop the vehicle and return to Athorighat bus stop. 

Then negotiation took place and the accused said that he will hire 

the vehicle up to Naokata for a price of Rs. 1500/- to which he 

agreed and returned the vehicle to Athorighat bus stand alongwith 

the accused persons. He stated that the accused persons picked up 

one girl and asked him immediately to speed up his vehicle. Then 

the accused persons tried to put the parda between him and the 

passengers which raised his suspicion and he asked the girl as to 

whether she wants to go with the accused. The girl immediately 

replied no and started crying for help. Seeing that he stopped the 

vehicle and the taller accused on being stopped caught hold of his 

hand and said he will be paid 5 times more if he did not stop the 

vehicle. Then he understood the accused persons were forcibly 

taking the girl and so he immediately put back gear to his vehicle 

and with full speed reached the Athorighat bus stand which was 

about 1 km. In his cross-examination he had stated that he had not 

seen the accused persons or any of them forcibly picking up the girl 

into the magic van but he saw the taller accused (Sariful) repeatedly 

asking the girl to come into the magic van. At Athorighat bus stand 

the girl did not raise hue and cry. The bus stand is about ½ 

kilometer long and during that journey she did not raise hue and 

cry. At the time of picking up the girl in his magic van there were 
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several persons present at Athorighat bus stand. Earlier when he 

was going to Dimakuchi he saw the taller accused Sariful Islam 

talking to someone on telephone. He had also stated that before the 

accused had put down the parda, he had not tried to talk to the girl. 

He had denied the suggestion that the two accused persons were 

not there in his vehicle on that date. 

 

13. PW5, PW6, PW7, PW8 and PW9 are the independent witnesses of 

the case, who were present at the place of occurrence at the 

relevant time of commission of allege offence. PW5 is Uttam Nath. 

In his evidence he had deposed that the incident took place about 

5/6 months ago. At that time he was working at Athorighat Chowk. 

He was several persons assembled at the chowk and on 

approaching there he heard that some Muslim boys were trying to 

kidnap the victim girl. In his cross-examination he had stated that 

he had not seen the incident of kidnapping the victim girl and also 

did not ask anything to the victim girl. 

 

14. PW6 is Pitu Musumdar. In his evidence he had deposed that he had 

a shop at Athorighat Chowk. The incident took place about 6 

months back at morning hours. Two boys had kidnapped the victim 

girl. They were caught hold by local persons. He also went there 

and saw the two accused persons. In his cross examination he had 

stated that he had not seen the two accused persons kidnapping the 

victim girl. He also stated that he had not told the police that he 

saw the two accused persons picking up the victim girl in an auto 

van. 

 

15. PW7 is Sailen Sarmah. In his evidence he had deposed that about 6 

months back at morning hours, the incident took place. He saw an 

Auto coming in reverse order (back) to Athorighat Chowk. On seeing 

this several persons assembled and he went there. He saw driver, 
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handyman of the vehicle and one girl. Two Muslim boys were 

caught by the people. Those two Muslim boys admitted before him 

that they had kidnapped that girl. The accused persons were 

handed over to police and police seized the Auto van (Magic). Ext.-2 

was the seizure list and Ext-2(1) was his signature. In his cross 

examination PW7 had stated that he went to Athorighat Chowk at 

about 7/7:30 am. Police had recorded his statement. He know Dayal 

Nath(the informant) and lives near his house. He had denied the 

suggestion that he did not tell the police that the two accused 

confessed before him of kidnapping the girl. 

 

16. PW8 is Dharjya Rajbongshi. In his evidence he had deposed that the 

incident took place about 6 months ago. He was the handyman in 

the Tata Magic vehicle being driven by Jadumani Rajbongshi. On the 

date of occurrence two boys came to Athorighat Chowk and 

reserved the vehicle of Jadumani Rajbongshi for a price and they 

started the journey. Midway, the two accused asked the driver to 

stop and again negotiated with him. Then the driver brought the 

Magic auto van to Athorighat Chowk. At Athorighat Chowk the two 

accused persons asked the driver to stop. Then the two accused 

persons asked one girl to come into the Auto van. The girl came 

inside. A little later, the two accused put the curtain down. The 

driver then stopped the vehicle and backed the vehicle to the 

Athorighat Chowk. At the Chowk several persons assembled and 

caught hold of the two accused persons. The girl was crying “Najao, 

Najao” at the Athorighat chowk. Police came and seized the vehicle. 

Ext.-2 is the seizure list and Ext.-2(2) is his signature. In his cross 

examination PW8 had denied the suggestion that he had not told 

the police that the accused had put curtain separating the driver. He 

also denied the suggestion that he did not tell the police that the girl 

had objected on going with accused persons and had shouted 

“Najao, Najao”. 
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17. PW9 is Madan Boro. In his evidence he had deposed that about 6 

months back in the morning hours, the incident took place. He was 

standing there with some of his friends. Suddenly, he saw a Magic 

van (red colour) coming at great speed in reverse gear. Seeing, that 

he initially thought that the driver had got mad but then he saw one 

girl coming out crying saying that she does not want to go with the 

two accused persons.  One of the accused jumped from the Magic 

van and tried to escape but was caught by local people. The other 

accused was found inside the Auto van. On information police came 

and took the two accused. They also seized the auto van. In his 

cross examination he had stated that his statement was not 

recorded by I/O. I/O just asked him whether he had seen the 

incident or not to which he replied in affirmative. He had not seen 

the girl getting up in the Magic van. His house is about 2 km from 

the victim girl house. He knew Dayal Nath (the informant) from 

earlier times. 

 

18. The father of the victim girl is examined as PW1. In his evidence he 

had deposed that the incident took place in May, 2014. At that time 

the victim girl had appeared in Higher secondary examination and 

results were not declared. She was below 18 (eighteen) years of 

age on the date of the incident. On that day her daughter told him 

that she was going to Dimakuchi, which is about 5 kms from his 

house and from his house the distance is about 1/1.5 km to reach 

the bus stand. The victim girl left home early in the morning. About 

1 hour later some nearby persons told him that some people had 

kidnapped her daughter at the bus stand and on making hue and 

cry, she was rescued. After some time a school teacher brought his 

daughter back home on his motor cycle. At that time she was in 

shock and could not speak anything. He learnt about the matter 

from witnesses and filed FIR. Ext.-1 was the FIR. Ext.-1(1) was his 
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signature. In his cross-examination PW1 had deposed that her 

daughter was born on 28th day of Assamese Calendar Bohag month 

and in the English calendar year 1996. He had stated that he had 

not given any document as far as date of birth of the daughter in 

Assamese calendar is concerned. (He had given her birth of 

certificate issued from her school to the police). He also stated that 

he had not seen the incident as he was not present at the time the 

incident took place. 

 

19. PW4 is the uncle of the victim girl Sri Girish Nath. In his evidence he 

had deposed that he is the elder brother of Dayal Nath (the 

informant). At the time of incident the victim girl was studying in 

Higher Secondary School. On the date of occurrence the victim told 

him that she was going to one of her Cousin’s house in the village. 

About ½ an hour later he heard that the victim girl had been 

kidnapped and so he immediately went towards the bus stop on his 

bicycle. At the bus stand he saw two accused persons who had 

been detained by the local public. By that time, he reached the bus 

stand, one Gautam Sarma had escorted the victim girl back home. 

In his cross-examination he had stated that the victim girl was going 

to the house of Dharitri Nath house that stays in the same village. 

He had seen these two accused persons earlier also as they were 

working for the PWD under which a Pucca bridge that was being 

constructed near his house. The accused persons used to visit 

several houses in his village including him. He had denied the 

suggestion that accused had not kidnapped the victim girl.  

 

20. PW10 is the A.S.I. Ajoy Montry. In his evidence he had deposed that 

on 14-05-14, on being directed by the O/C, Dimakuchi P.S., he went 

to Athorighat Chowk where there was a problem as Muslim boys 

were involved in taking away one Hindu girl. PW 10 visited the place 
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of occurrence, prepared sketch map, seized the Magic van and took 

into custody of the two accused persons. He also recorded 

statement of material witnesses. He also seized the school 

certificate of the victim girl. As per school certificate her age on the 

date of incident was 17 years 11 months and 13 days. On the basis 

of his investigation O/C filed the Charge-sheet. Ext.-2 is one seizure 

list. Ext.-2(3) is his signature. Ext.-3 is the sketch map. Ext.-3(1) is 

his signature. Ext.-4 is another seizure list by which he seized school 

certificate of the victim girl. Ext.-4(1) is his signature. Ext.-5 is the 

charge-sheet and Ext.-5(1) is signature of S.I. D.Sarma which he 

knows. In his cross examination he had stated that he did not know 

as who informed O/C Dimackuchi, P.S. about the matter. He 

received the FIR at 4.00 pm and the delay of 6 hours in lodging the 

FIR was not explained. He had not seen where from the two 

accused were caught by local people. He had not sent the victim girl 

to Radiologist for ascertainment of age. He also deposed that PW3 

Jadumani Rajbongshi had not stated before him that the accused 

had put the curtain down and thereafter only the girl raised hue and 

cry and stated before him that Jadumani enquired for the girl as to 

whether she was a Hindu or not. He had recorded the statement of 

Sailen Sarma as seizure witness. Sailen Sarma had not told him that 

he saw one girl, coming out of auto van or of seeing the two 

accused persons with the girl in the Auto van. 

 

21. It appears from the evidences on record that the evidence of victim 

was corroborated by the independent witnesses. The material 

witness PW3, the driver of the vehicle had deposed in a cogent and 

trust-worthy manner about the incident. The arguments put 

forwarded by learned counsel for the appellants that the victim girl 

is a consenting party is inconsistent with the defence version which 

the accused persons tried to establish by examining two defence 

witnesses. In his evidence DW1 Najrul Islam had deposed that he 
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knew the accused persons as they were from his village. He also 

knew the victim girl. At Naubandha they had gone along with the 

two accused persons for construction of a bridge. They had 

constructed a camp for stay at Naubandha near by the house of the 

victim girl. On the date of occurrence after finishing work they were 

returning home. The victim girl and her father made conspiracy and 

falsely implicated the two accused persons of kidnapping. The 

accused persons were not involved in kidnapping of the girl. In his 

cross-examination he had stated that he did not remember for how 

long they stayed at Naubandha. He did not remember as to which 

vehicle he left from Athorighat bus stand and after that what 

happened to those two accused persons he did not know. He denied 

the suggestion that he was not working at Naubandha. He also 

denied the suggestion that the two accused persons had forcibly 

picked up the victim girl in an Auto van. 

 

22. DW2 is Asijul Islam. In his evidence he had deposed that knew the 

accused persons as they were from his village. He also knew the 

victim girl. At Naubandha he and the accused persons were 

engaged in the work for construction of a bridge. On the date of 

occurrence after finishing their work they were returning home. The 

victim girl and her father made conspiracy and falsely implicated the 

two accused persons of kidnapping. The accused persons were not 

involved in kidnapping of the girl. In his cross-examination he had 

stated that they returned together from Athorighat bus stand. Nine 

of them boarded the vehicle also the two accused persons boarded 

the same vehicle with them. When police came he was there with 

the two accused persons. The victim girl was not with them. Police 

did not arrest him and he did not know as to why police arrested 

the two accused persons. Accused persons had not picked up any 

girl with them in the Auto van. He denied the suggestion that he 

was not working at Naubandha and was not present when police 
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came. He also denied the suggestion that the two accused had 

kidnapped one girl into an Auto van and were taking her away. 

 

23. It appears from the defence witnesses that by examining this two 

witnesses accused persons have tried to establish that they were 

falsely implicated in the alleged incident of kidnapping of the victim 

girl and the victim and her father had made conspiracy against 

them. There is no evidence at all adduced by the defence witness 

that the victim girl had love affair with one of the accused persons. 

Though it appears from the evidence of victim girl that both the 

accused persons had come to her house on one or more occasions, 

but such prior acquaintance of the victim with the accused cannot 

be termed as love affairs of the victim with accused Sariful Islam. 

 

24. The defence witnesses failed to state as to what was the conspiracy 

the accused persons. The victim and her father were not subjected 

to any question during cross-examination regarding hatching of 

conspiracy against the accused persons. What has been noticed 

from the above facts that the defence plea tried to be established 

by the accused by examining these two witnesses is only after 

thought and as such this Court is unhesitant to discard the evidence 

adduced by both the DWs. 

 

25. On the other hand it appears from the evidences of independent 

prosecution witnesses that on the date of occurrence the accused 

person rescued the Tata Magic vehicle of PW3 and at Athorighat Bus 

stand boarded the victim girl in his vehicle. After proceeding a little 

distance, while the accused person tried to put the curtain between 

the driver and the passenger. PW3 asked the victim and she then 

raised hulla and revealed that against her will the accused persons 

were taking her. PW4, who was present at Bus stand heard about 
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the incident of kidnapping. PW5 has seen the accused persons who 

were caught hold by the local persons. PW9 had witnessed the Tata 

Magic coming in reverse gear. He also saw the victim girl coming 

out of vehicle crying and saying that she does not want to go with 

the accused persons. PW8 the handyman also revealed that the 

victim was crying and shouting “Najao, Najao”. The victim girl who 

in her evidence made it clear that she is not a consenting party to 

go with the accused persons. Despite grueling cross-examination 

defence has failed to extract anything from PW2, victim girl so as to 

demolish the truthfulness of her testimony. 

 

26. Learned counsel for the appellant has also argued that as per the 

evidence of the father of the victim. The victim was born on 28th, 

Bohag of 1996. In such case the date of birth of the victim as per 

English calendar would be 11th, May of 1996. As such the victim is a 

major woman in the date of occurrence. Learned trial court while 

discussing the issue of the age of  the victim girl accepted the 

school certificate of the victim exhibited as Ext.-4 and arrived at the 

finding that the victim girl is a minor girl on the date of occurrence. 

It appears that the prosecution has exhibited the school certificate 

of the victim as Ext.-4. In Ext.-4 date of birth of the victim is 

mentioned as 01-06-1996. School certificate is more authentic 

document about age of any person. Similar view has been taken by 

Hon’ble Supreme Court in the decision reported in Mahadeo Vs. 

State of Maharashtra and Anr., (2013) 14 SCC 637. Moreover 

documentary evidence will prevail over oral evidence as per 

provision of Section 91 and 92 of Evidence Act. Hence, there is no 

infirmity in the findings of learned trial court that the victim is a 

minor girl on the date of occurrence.  
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27. It appears that the victim is a young woman below 18 years and 

above 17 years. Both the accused persons boarded her on a Tata 

Magic vehicle and also tried to put the parda between the driver and 

the passengers. From the act of the accused persons a natural 

inference can be drawn that intention of the accused persons is to 

force or seduce the victim to illicit intercourse with another person. 

Both the accused are together on the commission of the offence. 

They have reserved a vehicle for that purpose. It clearly shows a 

previous meeting of mind of both the accused persons. 

 

28. In view of above discussion I find both the accused persons guilty 

under Section 366-A/34 IPC. 

 

29. In view of above discussions conviction and sentence of the 

accused/appellants under Section 366-A/34 IPC are hereby upheld 

and affirmed. The appeal is dismissed on contest. 

 

30. Send down the original case record being Sessions case No. 

103(U)/2014 to the learned trial Court alongwith a copy of this 

Judgment and Order. 

 

31. Given under my hand and seal of this court on this 06th June, 2018, 

in the open Court. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge   Addl. Sessions Judge 
Udalguri     Udalguri 
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